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Beibg aggrievecl the  appellanl filed  the  siih|e¢t  appeal  on  the  following  gi.oiiiicls  !

I

:v:teioaudt"::]e:Tat:I::s]adL:t]):L°t[g]t::ct:sasanadb]vL;i::1):typ:Sfs:,:e ttL]L:ns°:cdt::,tf°ieLne::C:,I,°eJTp:sfs]:TegrL:;::               .

Ie  reasoli  is  iiot  at  {ill  leiitilile  tiiid  liable  to  9e  set  aside.

u          As  stated  in  Rule  89  ofcGST  Rules.  v{`liie  orgood;  exported  §houlil  irol  excess  I,5

times  of the  value  c>f  like  goods  supi]liecl  doiii6stical[y  by  the  s2\me,  the  said  I.ule  is

beilig  bi.ought  t6  restrict  the  maxiiiiuiii   aiiioulil  of  ITC  that  a  person  can  claim  only

\\Jhdii   pei-son  clailning  I.efund  has  l)olh  (lomestic  as  well  as  export  sali±`s    I-Iowever,  lil

the  iiiipugned  niattei.  aggregate  tiuiio\Jcl   o`` the  €ippellant  incli'cles  oiily  exiiol I  lul.nover

(zeib  I.ated tumovei.)  and thei-e  is Ilo domestic turnover   l~Iencc  the total  ITC  a\;ailed by

the  appellant  I.Slate  only  t6  export  tiii.nover.  Hence  the  question  of quanlirleation  of

zero  rated  tiimoLer  doesn't  arise  in  the  iliiiiilgiiecl  Eipi51iccltioli

Aiiif:iidmenl   made   imcler   Rule   89   (4)   \Jlcle   NotlricallunNo.16/2020-CT   ililteil  .213=

202P  pi`ovides  1,hat  turnover  of zero  rt`teil  supply  ol` goods  is  equal  to  valt
/

supplied  iindei-.LUT  Without  paymeiit  oj` lax  or  I.5  times  of the  vallie  9'f`

supplied  domestically,  whichever is  lo\^7el.
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Applying   the   foi.mula   prescribecl   untlc.I    amendecl   Rule   89   (4)   or   the   Rules,   the

admissible   I-efund   amount  is   Rs 26`29,923/-   and  the   aggregate   tiu.ilctvel.  during  the

:;:e:::,t,::e:::::'dc\it:C:L::Teosm::::yto:e[[,:t`,Taete,(t't,t,:i`LJ,T,:\',ee',TT°a:[]8::,:'`§e|(ae,:i::]`:,loo:::;)da::To':,I,::I:C:

refuiid shall be equal  to  the neHTc  ie lTc  availect dtlriiig tlle| I;elevanl pei i(Ill

\7.         Coiisidering  the  above  submission,   il  is  clear  as  crystal  tliat  tile  ordel.  pa.ssed  by  the

crdjudicating  authoi.ity  is  incoi.rect  an(I  llz\ble  lo  be  set  aside,

vL         The    acljiidicatiiig    authority    has    ftl)iiii]lly    passed    the    ortler    for    I.e`jeclitin    t)r   refund

application  on  the  coiitext  of lion  compli2`nce  or SCN  and  relevant  Notillcation  which

i8  unti.ue  as  tlie  appellalit  has  duly  coniplied  with  the  provisloi]s  of the  Act  aiid  the

notification   issued  tlieieon  aml  cl]so  hE1.s  sllbmitted  theil.  i.eply  to  SCN  wltli   slipiilated

tiL]ie      I-Ieiice     i`ejection     ot`    I.et`und     ai)plicatioii     oil     the     in\;alicl     groiliicl     is     highly

uhjustifiable and should  be set aside.

vii.        Ill  response to.SCN they  had  subniitted  reply  inroriiiiiig the  adjudicatiiig  authoi.ity tliat

tlie  Notification  No.16/2020`CT   datecl   23=3=2020   lias   beeii  duly   complie(I   \^Jltli   and

al'so   submitted   1.elevant   supporting   in   `qlaiid   of  its   I.eply.   The   qualitificfltion   or  zei`o

rched   turnover: for  supply   of  goods   is   lio[   I.eqllil.ed   in   the   impugiled   matter  as   the

asgi.egate   tiim;vei`   of  the   appellant   ilicludes   only   export   tut-novel..   That   they   had

silbmitted   reply'  to   SCN   wliereiii   il   \`Jfls   clearly   described   that   tlie   amoulit   or  ITC

clpimecl   a.Q   refu'nd   is   in   I;iie  wllh   lhc`   I)I.()\Jisions  of  Law.  Tliey   had   sul]nii[[ed   that   the

goods  which  \`,eie  exporleil  weie  pr()cuied  dome`slii`€`IIy  aml  no  aclclitional   |iroc`essing

wps  made  on  s.uch  goods.  Hence  the  pul.chase  price  of such  goods  shall  be  ti.eated  as

value  of  like  goods  supplied  domestically  as  pei.  Rule   89   of  the  Rules.   The  total

pui`chase  \Jalue  (including  tax)  of  goocls  `so  expol`ted  \vfts  Rs.2`44,66`320/-   and  total

expoit  value  or the  goods.  being  coiisiileiali()n  receive(i  against  expo"  ()J`  gootls  was

RS.2,_.io`88,155/.-    Thus  it  is  clear  th€`l  tlii'   \Jz`liie  of zei-o  rtlte  tiHI`ovei   is   \,\;ell   less  tlian

the  value  of go(;ds  supplied  domeslictlll}J  ie   Piu.chase  value  of sanie  gooils.  The  only

mat.gill  the  app€;llant  was  getting  was  fiom  the  amc>unt  of lTC  foi.  wliicli  I.efillid  was

appliell.

HI            l`1rat   e\Jcii   alter  duly   8ubiiiissioii   ol`  ici]l.\J   lo   sc'N,   the   ac|jticlieating   ailtlit)I.ily   i)assecl

ordei.  for  rejecti`')n  of I.efiind  and  heiice  the  oi.clei.  passed  by  the  adjudicating  aiithoi.ity

ladks  pi-opei. I.ea'}oning  aiid  grounds  alicl  is  iuerely  passed  to  harass  the  lictnest  taxpaye].

wliich shoiild  bc  revoked  iliiniediately.

~==,i:i
i,¥.         Tlie  ad`judicatind  autho].ity  Issued  all  o"lci   foHejection  of` I.efiuid  applicatioi

prCividiiig  opportunity  of being  heaicl  to  the  appellant  wliicli  is  agailist  the
:-gr\Tr\
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ol`  lav\J  all(I   valious  juilicial  pronoiHiceiiieiit  hei]ce  the  mipilg|ied   oi.clei`  iiassecl  by  the

adjudicating authority is liable to set aside.

As  pei+  Rule  92  dt` CGST Rules,  20] 7  applicatioii  or iet`ulic|  c2.nnot  be  i.ejected  witliout

provicling  an  o]ipoi.tunity   of  being  liefii.tl   to  the  applicant  which  in  the  case  has  not

been  pi.ovidecl   lo   the   appel[anl   b)J   the   L\i[judicatiiig  aulliority.   Thus   the   oi.cler   of  the

adjuclicating  aulhoi.ity  Itself  coiitravenes  the  pi.ovisioiis  ol` Law  and  not  valid  in  the

legal  sl.atute and is invalid and`should  be set aside.

As  pei.jilclgiiieii[s  made  in  the  cEtse  ()1`  M/s  Tulid  Global  Pvt.   I'',tcl  Vs  CCE  `laipul.  (2014

(36)  LSTR  ('l`ri.Del)  ;  M/s.Convei.geoli   I-Ill  Set.vices  (lnclia)  P,`vt.Ltd  Vs  Commissioner

of Sei.vice Tax  and Hon'be High  Coui`l of Gujarat  decision lil  M/s.Foi.native Tex  Fab

Vs State of Gujarat it is cleai. that whenever without giving opportunity of being heal.d,

pissed  the  orde'r,  such  oi.dei.  is  against  the   iifllural  justice  aiqd   liable  to  be  set  aside

Thus,  the  impugned  oi.der which  vJas  ptlsse(i  witlioLit  coiisiclel`ing  the  reply  \o  SCN  and

ftyl`thel.  also  not'giving  any  personal   lieEu.iiig  aflei. _rei)ly  to  SqN  is  agaiils[  the  natui.al

jL|stice and liable to be set aside.

Trils   coiisideritlg   the    facts   and   subiiiissions   above   tlie   .idjiidicatiiig   authoiity   had

shown   an   ignoraiil   view   and   passe(I   all   oiclei.   l`or   I.ejeclloii   or  1.efuiicl   application   of

Rb.26,29,923/-for tax  aniount  wliicli  is  \\;I.ong,  unsiistainable  and  liable to  be  set aside.

4              Ill  view  of above  submissions,  the  appellci!it  p].ayecl  to  set  aside  the  inipug]ied  oi.der  ;

to  give  tltem  an  oppoi-tunily  to  submit  additi(iiial  gi-ouiicl  wilh  an  opportunity  or being  heai`d

;[o  pass  as  sucli  oidei-as  deem  ril and  to  comlolie  lhe delay  if any

5.            Personal  hearin.8  was  held  on  datecl  24-1 l-2021.   Shii  Karti.k  Motlani   of J.K.Gupta,

Tax  Litightoi.s  aiid  Advisoi.s  appea[`ed  on  behal `` of llie  appel]aiit  on  vii.[iial  mocle.  He  said  that

lie  hacl  ndihiiig  iiiore  to 'fldcl  Lo  their  wi.ittcii  sublii issloii  cl!ileil  31 -8-2021.

6              I  have  carefully  golie  thi.ough  the   l`acls   of the  ease,   gi.ouiids  of  appeitl;   documents

a\Jailable Ion  record,  In!'the  subject  case  refuiid  claiii]ed  by  the  aiapeilanl  was  I.ejected  by  the

acliudicating   authoi.ity  due  to   non  compliaiice   ol`  Notificatioii  NO.16/2020-CT  dated  23-3-

020.  I   liii(i  that  as  per'Notificatioli  No.16/2020`  z`iiieiidment  was  liiade  imder  Rule  89  (4)  of

COST Rules, 2017  as under  :

In the  Said rules,  (Central  Goods  and Ser`Iice.s  Tax  lrfules.  2017)   i.3 rule  89,  iii  .sub-rule  (4),

t)I.   clclu.+e   (C),   the   i()II()wlng  clause   `f]Iiiill   he   `silb\`lilulec],   namel)'  -     .(C)   "Tiii.no\ier   t)i  zei.a-

•tileul   `silpi]ly   tjf   gtjtid!'   nieLln`5   ihe   viilile   tj|   Eel  tl-I.iilecl   "[)Ill)I   tlf   g()oc].`   miitle,rdf rfiFiiJaiE:

•elevanl  pei-it]cl wilhoul ptiymeiil  t]`/  lilx  unclel   hi]Iitl  til.  Ieller  o`/` ulrdel.+c[I(ing  or  lire  `':Ofue "hick`-
`-,,,-\

`s   I   5   time.i   Ike  value   ()i  hke   goods   dome..Wlc(lil)I   siJiJpliec]  by   lhe   silrne   ol.,   .A

\+i_,
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1

.sui)plier,  as  declc]red  'I»J  the  .5`u|Jpliel.j  whicliever  i,i ,les+  ollier  lha'q  ihe ,I:urn()vel.  t)i  .ml]}plie`s  in

1.esi)ecf  of which  ref`urlt]  i`5  claiiiied L(hcjer  sul)i).Liles  (4A)  ()r  (48)  oil,`I)olh, "

7             I  find  that  as,  j]er  Rule  89  (4)  of CGST  Rules;  2017Lin  cise  of zero  1.ated  supply  of

goods the  maximum  a\mouiit  or I.efund  is  to  ljc  cletermined  by  appl!Jing the  follo\^/'iiig  formula  :

TlirnovBr  of zel-o  1.ate(1' sut3iJl Q±B!2Q±Si±=±±±:!±Q±:±±P±Za±:gj:a±±±+±i2i2±±:p£±±ryiQix N et  ITC

Adjusted total tui.novel.             I

I'rioi.  to  aliiei`dment  iiiade  under  Rule  89  (4)  `Jlilc  Nolil`icatioii  trio.16/20205  tlie  tui.novel.  of

ze[.o  raked  siipply  of goods  was  defined  unilei`  clause  (C  )  as    "I"I.„on;cr.  tj/ z€;.t7-7`c7/€d ,ikp/7/);

of  goods"  iiteani  the  value  of  zero-rated  sii|]|)Iy  of  goods  imade)dulring  the  rele`')alil  period

ilJ7.//Cow/ i7c!jJ#ie#f  qf /c},r  %ffde+  bottd o7'  /e//e/I  tj/ z/#cJcrrcT/cJ.#g{  Cons?quent  to  amendmem  made

vlcle  N®tification  ,No.`'16/2020;  tlie  tumovei   or  zero   1.ated   supplwl   of  goods   was   defined   as

".riirnt)`]er  t)/  zel o~rcllr'.d  .}zl|]|]Iv  or gt)tilts"  iiieinn  rhe `Jahie  t)i zert].-'+;aled  ,supply  t]f gt)tjds  rlrade

dlil.lug  IIie   I.ele\:c]nt  period  `llillioill   payilieiil   t)/   Ill.I  iJ`I~i-L]er   bond   or  'letler

\)tilue   whicli   i.i    I.5   Ii.pees   the   value   a/   Iike   gtjods   domeslically

()I  undel'lcll(ing  ()r  lhe

supplied   by   lhe   saine   or

5u)iilai.l]i   placed,   supi7lier,   as   declui.ecj   by   the   supplier.   Whiche!)er   i.I   les.s,   ()(hel.   than   lhe

till.iiovet   o|`  suppli-e-s   fifi  i;e§Pe-CI   of  which  1.efilric]   I.`   claimed  undcti'|,il}b-rule.s   (4A)   (jr.   (48)   ()r

:t;I/]/:(s:I:,I:uLse:L:LTpdeLn]a]Lhaes:d:;e;]et[:n:adt:L::::'[yR(:'t]eg:8:d::)t]]fi:lil::I:di:i:Po°fseze::::::tdms);::I;:yt]:ef

goods  in  the formula  is  to  be taken  as  lessei. oJ` value of zei.o rate  sLipply  of goods  or  1  5  time

of  value  of  like   goods  d6mesti¢ally   supplied   by   tile

declai.ed by  the  siippliers.

placed   Sulpplier  as

8              ln  the  subject  case  the  adjudicati]ig  aiHhorit);  has  I.ejected  the  clailii  oli  the  ground  that

tlie  appdilaiit  has  not '(`,omplied  With  Notjficdtioli  No.16/2020  iiiasi}iuch  as  the};  had  failed  to

:,`:I:`Sstpa,I:ta!atf:ot::Te"t,::a[:`i,;::a`:LJ:;:,SLt[::t[y,:1:"c:t:pg;#:d,::]sTe:Tt;:a!::'i,::]W\:€]`],L::I:Trd:'„teex]Jg°;;dL:

cltmiestiQally  supplied/i)y  them  or  by  siniil€ii 1}'  |ilaced  suP|Jliel.  alollgl witll  then   I.eruncl  elaliii  So

as   to   arrive   tui.novel.   of  zei.o   1.ate   sui]pl}J   or  goods   ill   tei`ms   of  Notification   No  16/2020.

Countering   the   same,I the   appellatit   stated   tljat   said   ali]endlfient   Was   inade   to   re§ti:ict  the

maxiiiiiithaniountorILCthatapersbncaliclaHnonly`wlielisuchPeisoiiclciimiligi.efundhaq

both  clohiestie  ELs  well  as  expcirt  sales  and  [hal  ih  tlieir Case  tlie  21ggi!egate  tili.iiovel.  ilicllide  o)]ly

export   tilrno\Jei`  ancl   t]iei-e   is   Ilo   clomestii`   tilrno\Jei.   aiitl   lhcit   (h6   total   ITC   a\Jailed   by   them

iclates  ol)ly  to  expoit  tiiiiiovei   (zeio  iated  luillovel)   I  fiiid  the  contention  of the  appellant  is

not   well li.easoned.   I   fihd   tliat   the   ap|]ellaii{   licis   liliiitecl   their  submission   to   NIL   clomestic

clearance   of  like   gooi|s   on   lhej[   own   biit   `scelii`s   to   llcive   lgnoi.ed   the   seco]iil   liliib   of  the

liicaliing  iassigiiecl   to   `LLuinovei   of  ze]o   iatcil   siiit|)ly   or  gootls`   \^lilch   bl`ings   iiito   ambrf  tile  i    ``,`

vzilue   or'Iike   gooc[s   (lr)meslically  slipphecl   by   sii"1aily  placed   sup|]llel    as   declaie/47iry  llte~L     `

supplier.  'In  other  words`  the  inipact  or anielided  liieahiiig  iiiakes  il  ci  iiiaiida{6l-y  read:

oil  ttielr  part  of supplj.ers.  who  do  not  have  any  domestic  clearance  oil  their  own,t

I

l[jltl]1ep1
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imilarly  placed  suppli€.I.s  anc[  lhe  value  or like  go(tds  domestically  siipplied  by  siich  siippliers

o  as  to  airive  the  tui.novel.  c>r zei.a  ratecl  siipiily  or goocls.  I-Iowevei.  o.n  the  face  o[` lhe  facts  of

he  case  it  is  evident  that  the  appellanL  has  iieither  declared  siinilai.ly  placecl  suppliers  noi`

ubmitted|value ol` like  goods  domestically  cleared 'by-such §uppliei.s;  Therefore  contention of

lie appellant that since ,they do not ha`Je any domestic cleat.ance ol`their own, the expoi.I value

]`  the  goocls   is  to   be  taken   foi.  arriving  the  turnover  \J€ilue  of  zei.o\i.ated   supi)lies   is  not  in
\

ccorclande with the provlsions or Rule  89 (4) ol` CGST Rules, 2017  and devoid ol` any merit.

I  fur.thei.  find  fi-bin the  gi.ounds  of` appeal  that the  appellant hqs  claimed  I.efund  of Net

TC  amount  arvaileil  clllrlng the  relevant  perioil  by  colisidering  ollly  the  export  value  of goods

`s   they   db   iiol   have   zlny   domestic   cleai`aiice   of   like   goods.   IL   is  .also   conteiiclecl   that   the

iii`chase  value  of export  goods  was  Rs.2,44,66,320/-wliereas  the  e¥poi`t value  of goods  was

nly    Rs.2,30,88,155/-   and   that   they    had    adopted   export   value   of   Rs.2,30,88,155/-   foi.

1elei.mining  the  admiss-ible  I.efund  amouiit  which  is  lesser  in  compliaiice  to  ameiiclecl  Rule  89

4)  ol` C`GST  Rules,  2017.  Tliis  contention  is  also  not  well  foiiiided  inasmiich  fis  the  amencled

iile  89  (4)  envisage  le'Sser value  of like  gooi-1s  ilomestieally  a.+ipplied by  the  same  suppliers  or

imilai.ly  placed  suppliei`s  and  not  the  lessei.  value  of purchase  value  and  export  val+ie  of

oods.

lu           Tlie   appellant   further  contemlecl   that   llie   submissions   made   by   them   in   resi)oiise  to

CN  wet.¢ not considei:ed and  lhat they wei.e n()t  given oppoi.tunity of personal heal.]itg,before

`ejection  of the  claim.  As  pet.  Rule  92  ol` CGST  Rules,  2017  it  is  a  statutory  i`eq`uir6merit'to

ssue  iioti¢e  cilid  grant  an  oppoi.tunity  of pel.s()Hal  heal.ing  before  rej?cting  a  refuiid  claim.  In

his  case  Show  caiise  riotice  was  lssueil   (o  llie  ill)pelkiiit  pi.oposing  rejectiiig  ot` claim  on  the

I.ounds   Pientioned   thei.ein   and   llie   ai)pe]k`iit    has   also   fil6d   1.ep,ly   lo'the   notice.    .   The

ppellant'B grievance  is that the adjudicatiiig authority  has  abmptly passed  the 1.ejection  oi`der

ithout cqusidei-ing reply made'by them.  I find that the adjudioatiiig authority functioning as a

iiasi judicial  authority  is  empowereil  to  take  intlepeiident and juclicit)us  deoision  I)asecl  oil  the

harges  lenJeleil  ln  the  I'1otice  and  rei)ly  tell(Iele(l  l)y  the  noticee  in  ace(trdance  with  I)1.ovisioiis

1` Law  ill)  l`oi.ce.   It  is  not  incuinbent  upon  the  acliucllcating  authorit)J  to  riass  oi.dei`  in  favor  of

ppellanl  hccepting  the  I.eply  without  all)7  exception    Regarding  gi.£Lnt  of  personal   hearing  I

llid   tlial  iin   the   show   cause   iiotice   itsell`,   the   appel[aiit   was   asked   to   ai)peai`   bel`ore   the

cljudicatihg   aulhority   on   28-7-2021    al    5  42    itm     l-lowe\Jei.,   `lie   appellant's   submission   is

ijlally   silent   as   lo   whether   they   appeal.ed   i)n   the   schedulle   date   ind   lime   oi.   sought   any

(1journment.  I-Ience submission made in thls regaid is also not leiiable

I            In  view  of  abo've,  since  the  appellaiit  has   iieither  submitted   the  value  ot`  like  goods

lomestically  cleared  by  themselves  not. tleclfiicil  siiiiilai.ly  placecl  su[-pliers  oi.  submitted  value

rlikegoodsdomesticallycleaiedbysuch``iHiplicl9vhlchlsstatuloHlyieqll[letHOAfa~hi€ii;i;?;

iHiioveiofzeioiateds\upplyofgoodsmtcuiisofaniendedRule89(4)orcGSTfrules',~£Oi7``'\'\~';

lid to  defemiine  admissible refund  amount,I  rlnd  that the  appellant  has  failed  tat ¥tyi`t
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thell-claim  in  tei.ms  of Rule  89  (4)  as  a!iieh(lecLvlcle  Nolificalion  No.16/2020FCT  clatecl  23-3-

2020  and lieiice  noiie  orlhe  siibmissions  hiacle  b)i  the  appellant  holcl  any  metit.  Thei.eroi.e  I  do

not  find  ally  infii.mity in  the  Ordei.  passecl  by  the  adjiiclicatilig  authority  rejectiiig  reftind  ori

this grctmd. Accoi.dingly I upheld tlie ordei. passed  by-the  adjuclioating authority  aiicl  I.eject the

zippeal filed by the appellant.

3tffiq7utaTfled#TrfctthufflfindirfuREaffurfuai
]2           The appeals filed  by llie  appellant stands disposed ofiil above teims.

`loint  Commissione[.  (Appeals)
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